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NATURE OF THE ACTION

Plaintiff American Family Mutual Insurance Company brought a
declaratory judgment action against defendant Walter Krop, individually and
as father and next friend of T.K., a minor, and defendant Lisa Krop. The suit
sought a declaration that an American Family insurance policy provided no
coverage for a suit against the Krops seeking damages for mental distress,
mental abuse, defamation, false light invasion of privacy, and intentional
infliction of emotional distress. In response, the Krops brought a counterclaim
against American Family and a third party complaint against American
Family agent Andy Varga.

Count I of the counterclaim/third party complaint alleged Varga
violated section 2-2201 of the Illinois Code of Civil Procedure when he failed
to procure for the Krops the insurance coverage they requested. 735 ILCS 5/2-
2201(d). Count II sought relief against American Family under the doctrine of
respondeat superior. Counts III and IV asked that that the policy be reformed to
provide coverage for the Krops in the underlying case.

Both American Family and Varga moved to dismiss the
counterclaim/third party complaint based on the two-year statute of
limitations for actions against insurance producers set forth in the Code of
Civil Procedure. 735 ILCS 5/13-214.4. The trial court granted the motions
because the counterclaim/third party complaint was not filed within two

years of the time that the Krops received the American Family policy.

1
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ISSUES PRESENTED FOR REVIEW

1.  Whether the trial court correctly ruled that the insured’s suit was
untimely because it was filed more than two years after they received their
insurance policy and had the opportunity to review its contents?

2. Whether the appellate court incorrectly imposed a fiduciary duty
(a) on the third party defendant, who was not an insurance broker, but a
captive sales; and (b) whether the imposition of a fiduciary duty violates 735
ILCS 5/2-2201, even if the third party defendant had been a broker?

3. Whether the discovery rule applies to this case?

STATEMENT OF JURISDICTION

The trial court entered its order dismissing the Krops” counterclaim/
third party complaint in its entirety on February 4, 2016 (R. C834-C837). On
February 18, 2016, the trial court found there was no just reason to delay the
appeal or enforcement of its order as to third party defendant Andy Varga (R.
C850). On March 17, 2016, the trial court denied the Krops” motion to
reconsider and the Krops timely filed their notice of appeal on April 14, 2016
(R.C978-80).

The appellate court reversed the trial court’s judgment on May 10, 2017
(A9-A22). Varga filed a petition for rehearing within 21 days on May 31, 2017,
which was denied on June 29, 2017 (A23). Varga then timely filed his petition

for leave to appeal with this Court on August 3, 2017.
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STATUTES INVOLVED

Section 5/13-214.4 of the Code of Civil Procedure (735 ILCS 5/13-214.4)
provides the following statute of limitations with respect to actions against
insurance producers:

Actions against insurance producers, limited insurance
representatives, and registered firms. All causes of action brought
by any person or entity under any statute or any legal or equitable
theory against an insurance producer, registered firm, or limited
insurance representative concerning the sale, placement,
procurement, renewal, cancellation, or failure to procure any policy
of insurance shall be brought with two years of the date the cause
of action accrues.

Section 5/2-2201 of the Code of Civil Procedure (735 ILCS 5/2-2201)
provides the following with respect to “Insurance Placement Liability”:

Sec. 2-2201. Ordinary care; civil liability.

(@) Aninsurance producer, registered firm, and limited
insurance representative shall exercise ordinary care and skill in
renewing, procuring, binding, or placing the coverage requested by
the insured or proposed insured.

(b) No cause of action brought by any person or entity
against any insurance producer, registered firm, or limited
insurance representative concerning the sale, placement,
procurement, renewal, binding, cancellation of, or failure to
procure any policy of insurance shall subject the insurance
producer, registered firm, or limited insurance representative to
civil liability under standards governing the conduct of a fiduciary
or a fiduciary relationship except when the conduct upon which the
cause of action is based involves the wrongful retention or
misappropriation by the insurance producer, registered firm, or
limited insurance representative of any money that was received as
premiums, as a premium deposit, or as payment of a claim.

(c) The provisions of this Section are not meant to impair or
invalidate any of the terms or conditions of a contractual agreement
between an insurance producer, registered firm, or limited
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insurance representative and a company that has authority to

transact the kinds of insurance defined in Class 1 or clause (a), (b),
(), (d), (e), (f), (h), (i), or (k) of Class 2 of Section 4 of the Illinois
Insurance Code.

(d) While limiting the scope of liability of an insurance
producer, registered firm, or limited insurance representative
under standards governing the conduct of a fiduciary or a fiduciary
relationship, the provisions of this Section do not limit or release an
insurance producer, registered firm, or limited insurance
representative from liability for negligence concerning the sale,
placement, procurement, renewal, binding, cancellation of, or
failure to procure any policy of insurance.

STATEMENT OF FACTS
Underlying Facts

According to the counterclaim/third party complaint, in March 2012,
Walter and Lisa Krop met with Andy Varga, an “insurance producer and sales
agent of American Family” (R. C405 at § 3). According to the Krops, they
provided Varga with a copy of their Travelers” insurance policy and requested
a “homeowners policy of insurance that provided coverages equal to the
coverages provided by Travelers” (R. C405 at § 7). The Travelers policy
covered “personal liability” for claims seeking damages for “bodily injury,”
“property damage” or “personal injury” (R. C455). Personal injury was
defined under the Travelers contract as including “libel, slander or defamation
of character” and “invasion of privacy” (R. C443). The Krops alleged that
Varga agreed to obtain a policy with the same or better coverage at a

comparable or lower rate (R. C415-16 at 9 8).
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American Family issued its homeowners policy to the Krops on March
21,2012 (R. C5 at 4 5). The American Family policy covers “personal liability”
for “bodily injury” and “property damage,” but not “personal injury” (R.
C472). Upon receipt of the policy in March 2012, the Krops did not complain
that the American Family contract did not include personal injury coverage or
include any mention of liability coverage for “libel, slander or defamation of
character” and “invasion of privacy.” The policy was renewed by the Krops
in 2013, 2014 and 2015 (R. C653 —the policy “remained in force”).

On May 14, 2014, the Krops’ son, Tommy Krop, was sued by Mary
Andreolas, as next best friend of AA, a minor, in the Circuit Court of Cook
County, no. 14 L 005785 (R. C11-23). The complaint, which was subsequently
amended to include Walter and Lisa Krop as defendants, seeks damages for
defamation, false invasion of privacy and intentional infliction of emotional
distress (R. C217-42, C499-531). The Andreolas suit is predicated upon alleged
harassment and bullying of AA by minor defendants, including Tommy Krop
I4.).

By letter dated August 20, 2014, American Family denied coverage for
the Andreolas suit on the basis that the policy did not cover claims for
defamation or violation of privacy or provide insurance for emotional distress
(R. C532-37). On October 24, 2014, American Family filed the instant case for a

declaratory judgment that its policy does not cover the Andreolas suit (R. C3).
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Almost a year later, on September 22, 2015, the Krops filed their
counterclaim and third-party action against American Family and Varga (R.
C414). The Krops alleged that Varga was negligent in failing to obtain the
coverage requested by the Krops, in failing to advise that he was unable to
procure a policy with the same or better coverage as the Travelers policy and
in misrepresenting the insurance, and that American Family was vicariously
liable for Varga’s conduct because he was its agent (R. C414-19). In response
to the counterclaim and third-party complaint, Varga, as well as American
Family, filed motions to dismiss, urging, inter alia, that the Krops’ claims were
barred as being filed after the expiration of the two-year statute of limitations
for actions against insurance producers, 735 ILCS 5/13-214.4 (R. C561, 572).

Trial Court Decision

Following Hoover v. Country Mutual Ins. Co., 2012 IL App (1st) 110939, the
circuit court granted the motions to dismiss, ruling that the Krops’ claims as to
the negligent procurement of the insurance were time-barred (R. C834-37).
The court ruled that while the discovery rule applied in cases involving
section 13-214.4, an insured has a duty to know the contents of his or her
policy, and it was undisputed that the Krops were provided with a copy of the
policy of insurance in March 2012. Thus, they were aware of the alleged
breach in procuring the insurance at that time, and their suit, which was filed

more than three years later, was barred by violated the statute of limitations

(R. C836).
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Appellate Court Decision

The appellate court reversed. That court held that agent Varga was a
fiduciary with respect to the Krops. Opin. at § 35. According to the appellate
court, in the case of an action against a fiduciary, an insured neither knows
nor reasonably should know of his injury until coverage is denied, and the

cause of action did not accrue until that time. Id.

ARGUMENT

I. THE KrROPS” SUIT AGAINST THIRD PARTY DEFENDANT VARGA WAS
UNTIMELY BECAUSE IT WAS BROUGHT MORE THAN TWO YEARS AFTER
THE KROPS RECEIVED THEIR AMERICAN FAMILY INSURANCE POLICY.

The trial court granted Varga’s motion to dismiss brought pursuant to
section 2-619(a)(5) of the Code. 735 ILCS 5/2-619(a)(5) (R. C835). Section
2-619(a)(5) provides that an action may be dismissed if it “was not commenced
within the time limited by law.” A dismissal pursuant to section 619 is
reviewed de novo. Northern Trust Co. v. County of Lake, 353 1ll. App. 3d 268, 274
(2d Dist. 2004).

Aplying the two-year limitations period of section 13-214.4, the trial
court dismissed this case based upon the rule stated in Hoover v. Country
Mutual Ins. Co., 2012 IL App (1st) 110939. Hoover held that a cause of action
based upon the an alleged failure to procure insurance accrues at the time the
policy is received by the insured. Hoover at § 52. Hoover explained “that for

contract actions and torts arising out of contractual relationships, the cause of
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action accrues at the time of the breach of the contract, not when a party
sustains damages.” Id., citing Indiana Ins. Co. v. Machon & Machon, Inc., 324
II. App. 3d 300, 303 (1st Dist. 2001). Machon, another section 13-214.4 case,
says exactly the same thing.

The source of the statement that the cause of action accrues at the time of
the breach, cited in Machon, is this Court’s opinion in West American Ins. Co. v.
Sal E. Lobianco & Son Co., 69 111. 2d 126 (1977). The Lobianco explained the
rationale for the rule as being that the breach of contract itself is actionable
and a party should be encouraged to bring suit within the period of
limitations rather than delay until damages increase. 69 I1l. 2d at132. Accord,
State Farm Fire & Cas. Co. v. John ]. Rickhoff Sheet Metal Co., 394 I11. App. 3d 548,
565 (1st Dist. 2009); Del Bianco v. American Motorists Ins. Co., 73 Ill. App. 3d 743,
748 (1st Dist. 1979).

A review of the Hoover decision, and another recent appellate decision,
RVP, LLC v. Advantage Ins. Services, Inc., 2017 IL App (3d) 160276 (Petition for
Leave to Appeal pending, docket 122133), which arose on similar facts, not all
that different from those presented in the case at bar, demonstrates a proper
working of the limitations period of section 13-214.4.

In Hoover the insured maintained that a Country Mutual insurance agent
failed to obtain an insurance policy which provided replacement cost coverage
for their home as they requested. The policy was issued by Country Mutual in

May 2007. In January 2008, an explosion completely destroyed the Hoovers’
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home. Alleging the Country Mutual policy was inadequate to cover their loss
because it did not cover full replacement cost, the Hoovers sued the agent and
Country Mutual in 2010, alleging various contract and negligence causes of
action arising out of the agent’s failure to procure a full replacement value
policy.

In ruling that the suit was not brought within the two-year statute of
limitation as provided by section 13-214.4 of the Code of Civil Procedure, the
court addressed when the cause of action accrued:

In this case, the cause of action accrued in May 2007 when

Spann allegedly procured an insurance policy for the Hoovers that

did not comply with their request and the statute of limitation

would have expired in May 2009. Therefore, since the Hoovers

filed their initial complaint on March 3, 2010, more than two years
after the cause of action accrued, the complaint was untimely . . ..

2012 IL App (1st) 110939 at § 52. The court noted that, notwithstanding
plaintiffs” desire for full replacement value, the policy declarations had limits
of liability that precluded full replacement costs that the insureds at no time
attempted to change. Hoover at 9 56-58

In RVP the insured operated a recycling facility and had insurance
policies covering its buildings, equipment, stock and inventory. When its
insurers decided not to renew those policies, it asked its insurance broker to
find same or similar coverage. However, the replacement policies, issued

August 1, 2009, did not provide as much coverage for one of RVP’s buildings
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or for its equipment. On September 2, 2011, a fire destroyed both of RVP’s
buildings and the contents thereof.

The replacement policies were allegedly inadequate to cover RVP’s
losses and it sued its broker for negligence and breach of contract for failing to
procure the insurance coverage it had requested. The suit was filed on August
30, 2013, which RVP contended was timely because it did not become aware of
the lower coverage limits until after the September 2, 2011 fire. The appellate
court disagreed, holding the suit barred by the two-year statute of limitations:

Here, plaintiffs applied for and received $1,545,000 and

$545,000 of coverage on the two buildings and $75,000 of coverage

for business property. Plaintiffs received copies of the policies

reflecting those coverage limits. Under this scenario, at the time

plaintiffs received the policies, they should have been aware that

they would not be extended any higher coverage than that of the

policy coverage limits for which they had applied. Although

plaintiffs argue there was no evidence of their actual knowledge of

the policy limits, they should have reasonably known of the policy

limits upon receiving the policies or the renewals of the policies,

both of which indicated the coverage limits. See Celotex, 88 Ill. 2d at
414.

2017 IL App (3d) 160276 at § 32.

These decisions follow from two well established rules. First, as stated
above and in this Court’s decision in Lobianco, for torts arising out of a
contractual relationship, the cause of action accrues at the time of the breach
of the contract, not when the damages are suffered. West American Ins. Co. v.
Sal E. Lobianco & Son Co., 69 111. 2d 126, 132 (1977). Second, an insured has a

duty to read his insurance policy:

10
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Illinois courts have repeatedly held that when an insured sues his
or her insurer after failing to note a discrepancy between the policy
issued and received and the policy requested or expected, the
insured will be bound by the contract terms because he or she is
under a duty to read the policy and inform the insurer of any
discrepancy so that a prompt correction may be made without
prejudicing the rights of either party.

Perelman v. Fisher, 298 1ll. App. 3d 1007, 1011 (1st Dist. 1998), citing Black v.
Illinois Fair Plan Ass'n, 87 1ll. App. 3d 1106, 1110 (5th Dist. 1980); Foster v. Crum
& Forster Ins. Cos., 36 11l. App. 3d 595, 598 (5th Dist. 1976). Accord, Gaudina v.
State Farm Mut. Auto. Ins. Co., 2014 IL App (1st) 131264, § 29 (“a duty is
imposed upon the insured to have read the policy and to have informed the
insurer of any discrepancy prior to the time of filing a claim”); Garrick v.
Mesirow Financial Holdings, Inc., 2013 IL App (1st) 122228, ¢ 49 (“Illinois law
places a burden on the insured to know its needs for coverage and the
contents of its insurance policies”); and Industrial Enclosure Corp. v. Glenview
Ins. Agency, Inc., 379 Ill. App. 3d 434, 440 (1st Dist. 2008) (“[T]he burden was on
plaintiff to know the import and meaning of the insurance contract”).
Applying RVP and Hoover to the case at bar, the Krops received their
American Family policy in March 2012. After that, they had two years to
discover whether it provided the same coverage as their prior Travelers
policy, which they simply could have done by comparing the two policies.
The two policies were not that long (19 and 16 pages) (R. C443-61; C464-79).
Neither are written in legal jargon, nor are they in any way ambiguous with

respect to the coverage in issue here. The Travelers policy provided coverage

11
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for “libel, slander or defamation of character” and “invasion of privacy” (R.
C443). The American Family policy was silent on the issue.

Given the plain fact that the American Family policy did not provide the
same coverage as the Travelers policy, the Krops” duty to read their policy,
and the fact that they alleged nothing preventing them from discovering that
the American Family policy was not the same as their prior Travelers policy,
the statute of limitations in this case began to run in March 2012, when they
received their policy. Their suit against Varga, brought in October 2014, was

untimely.

II. THE APPELLATE COURT’S APPLICATION OF A FIDUCIARY DUTY CONCEPT
TO DELAY THE RUNNING OF THE STATUTE OF LIMITATIONS WAS BOTH
LEGALLY AND FACTUALLY INCORRECT.

The appellate court based its opinion upon the rationale that American
Family agent Varga was a fiduciary with respect to the Krops. Opin. at § 35.
In the case of a fiduciary, according to the court, an action for failure to
procure insurance against the agent does not accrue until coverage is denied.
Id. This issue was not briefed in either the trial or appellate courts (except on a
petition for rehearing) because it was not raised by the parties in that third
party defendant Varga is not a broker but is a captive sales agent of American
Family.

It is undisputed that Varga was not an agent of the Krops, but was an
“ American Family sales agent.” Opin. at § 4. The record is clear. In

paragraph 3 of the counterclaim and third-party complaint, the Krops allege

12
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that Varga “was, at all relevant times, an Illinois duly licensed insurance
producer and sales agent of AMERICAN FAMILY” (R. C415). Paragraphs 21
and 22 repeat the allegation that Varga was acting as an agent of American
Family (R. C419). There is no allegation in the counterclaim and third-party
complaint (or anything else in the record suggesting) that Varga ever acted as
an agent for the Krops or as an insurance broker. Plainly, he did not.
Furthermore, this was all reemphasized to the appellate court in a petition for
rehearing.

Two of the principal decisions on which the appellate court here relied in
reaching its erroneous decision that Varga owed fiduciary duties to the Krops
involved brokers, not captive sales agents. Perelman v. Fisher, 298 Ill. App. 3d
1007 (1st Dist. 1998); Broadnax v. Morrow, 326 Ill. App. 3d 1074 (4th Dist. 2002).
The court also begins its analysis at paragraph 16, citing a number of cases, all
of which involved the fiduciary relationship between a broker and an insured,
none of which should have been applicable to the case at bar.

At common law, a captive agent like Varga, owed no fiduciary duty to
an insured, while an independent broker, retained by the insured often did,
depending on the facts of the case. Skaperdas v. Country Cas. Ins. Co., 2015 IL
117021 at 99 25-26; Babiarz v. Stearns, 2016 IL App (1st) 150988 at § 46
(“Insurance brokers owe their clients a fiduciary duty; however this court has

consistently held insurance agents do not”) (citations omitted).

13
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A broker is an individual who procures insurance and acts
as a middleman between the insured and the insurer, who
solicits insurance business from the public under no
employment from any special company and who, having
secured an order, places the insurance with the company
selected by the insured, or in the absence of any selection by the
insured, with a company he selects himself. An agent is an
individual who has a fixed and permanent relation to the
companies he represents and who has certain duties and
allegiances to such companies.

Skaperdas at § 19 (citations omitted).

The enactment of section 2-2201 of the Code of Civil Procedure in 1997,
changed the common law in some respects. Subsection (b) provides that no
insurance producer (which Skaperdis said included both agents and brokers)
shall be subject to “civil liability under standards governing the conduct of a
fiduciary” except with respect to the handling of money (735 ILCS 5/ 2-
2201(b)). Statutes are to be interpreted according to their plain and ordinary
meaning. Skaperdas at § 15. Thus, it would seem that the appellate court here
was in error by applying fiduciary standards at all, as a matter of law,
regardless of Varga’s status as a captive agent.

Moreover, subsection (a) states that an insurance producer shall exercise
“ordinary care” in procuring insurance. Skaperdis states: “The duty of
ordinary care imposed in subsection (a) is not based on a fiduciary
relationship between an insurance producer and the insured.” Id. at q 26.

In sum, section 2-2201 appears to have erased fiduciary standards of

conduct with respect to all insurance producers (except when dealing with

14
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money) which eviscerates the rationale for the appellate court’s decision here,
which, in any event, should never have been applied to a captive agent like

Varga to begin with.

III. THE APPELLATE OPINION IMPROPERLY PRECLUDED ANY INQUIRY INTO
WHETHER AN INSURED KNEW OR SHOULD HAVE KNOWN ABOUT THE
DEFICIENCIES IN COVERAGE.

This appeal was submitted to the appellate court based upon the Krops’
argument, devoid of any factual basis, that the discovery rule tolled the statute
of limitations. The appellate court, however, converted the issue into when a
cause of action for failure to procure insurance accrues. The appellate opinion
holds that the cause of action does not accrue until coverage is denied. Under
the appellate holding, it makes no difference whether an insured had
knowledge of deficiencies in the policy. Here, there was no remand to see if
the Krops knew all along whether the policy would not have covered the
Andreolas suit. The opinion absolves insureds of any duty to learn the
contents of their policies and continues the statute of limitations indefinitely.
Surely, this is not the law.

While third party Varga believes that the discovery rule does not apply
to the case at bar for the reasons stated in point I, he has never taken the
position that the discovery is inapplicable to failure to procure cases generally.
For instance, General Casualty Co. of Illinois v. Carroll Tiling Service Inc., 342
Il. App. 3d 883 (2d Dist. 2003), illustrates perfectly how the discovery rule

applies to some claims and not to others. In Carroll Tiling, a company sought
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to reduce its premium costs under its policy. Accordingly, in 1993, the
company president was excluded from the policy, and in 1997, it had the
company vice president and his mother excluded from the policy. 342

IIl. App. 3d at 887. In order to reflect that change, in October 1997, an
endorsement was issued to the April 1, 1997 to April 1, 1998 policy excluding
the company vice president and his mother. Id. at 888. The company
president was already excluded under a separate endorsement.

When the policy was renewed for the April 1, 1999 to April 1, 2000 policy
period, it failed to include the company vice president as an excluded person
on the policy. Id. Thus, the Carroll Tiling case revolves around an error first
made in a renewal policy. As for the vice-president’s individual claim against
the broker, consistent with Hoover, the court found that the breach and accrual

date occurred when the policies were renewed without the endorsement

attached. Id. at 897-98. But because the vice-president would have no way of
knowing he was excluded from coverage by looking at the policy, the court
ultimately found that the discovery rule tolled the statute of limitations for the
vice-president’s individual claims. Id. at 898-99. As for the claims assigned to
the vice-president by Carroll Tiling, the court found that the discovery rule
would not toll those claims as Carroll Tiling was found to have knowledge
that the vice-president would not be covered. Id. at 900-01. Accordingly,
those claims were barred by the statute of limitations as they accrued at the

renewal date of the policy. The clear lesson of Carroll Tiling is that the named
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insured is charged with immediate knowledge of the policy, but a party who
does not receive a copy of the policy can take advantage of the discovery rule.

While recognizing the validity of Hoover, the recent decision in Scottsdale
Ins. Co. v. Lakeside Community Committee, 2016 IL App (1st) 141845, used the
discovery rule to toll the limitations period. Scottsdale at §q 36-37. The basis
for the holding was that where “[e]ven if representatives from [insured] had
read the policy, they would not know in advance that a claim involving the
murder of a child in DCFS custody was not covered until the claim was
denied.” Scottsdale at § 37. The opinion does not explain the factual basis for
this conclusion, but the logic of this statement appears sound.

Other cases have also recognized the applicability of the discovery rule
in the context of section 13-214.4, without applying it to revive a barred cause
of action under the particular circumstances of those cases. Broadnax v.
Morrow, 326 111. App. 3d 1074 (4th Dist. 2002); State Farm Fire & Cas. Co. v. John
J. Rickhoff Sheet Metal Co., 394 I11. App. 3d 548 (1st Dist. 2009); Indiana Ins. Co. v.
Machon & Machon, Inc., 324 111. App. 3d 300, 303 (1st Dist. 2001).

Hoover recognized that the discovery rule “has been applied across a
broad spectrum of litigation to alleviate what has been viewed as harsh results
resulting from the literal application of the statute.” Hoover at § 55, citing
Knox College v. Celotex Corp., 88 1ll. 2d 407, 414 (1981). Under the rule, the
statute of limitations “starts to run when the plaintiff knows or reasonably

should know that he has been injured and that his injury was wrongfully
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caused.” Id. citing Witherell v. Weimer, 85 111. 2d 146, 156 (1981). The reason it
does not apply here is that the Krops pleaded no facts as to what prevented
them from reading their policy.

The important thing to note is that the existence of the discovery rule
provides enough flexibility to protect insureds, while at the same time
fulfilling the purpose of a limitations statute. The appellate decision

undermines this goal.

CONCLUSION

Third-party defendant, Andy Varga, respectfully requests that the Court
reverse the judgment of the appellate court and affirm the judgment of the
circuit court, or for such other relief as may be appropriate.

Respectfully submitted

/s/Stephen R. Swofford
Stephen R. Swofford

sswofford@hinshawlaw.com
HINSHAW & CULBERTSON LLP
222 N. LaSalle St., Suite 300
Chicago, Illinois 60601
312-704-3000
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

AMERICAN FAMILY MUTUAL
INSURANCE COMPANY,

Plaintiffs, Case No, 2014 CH 17305
V.

WALTER KROP, et al,,

Defendants,

L LN NV WP . e NS Wi WV SV e

JEROGFEGSED] RULE 304(A) ORDER

This cause coming before the Court on Third-Party Defendant Andy Varga's Motion for a
Supreme Court Rule 304(a) Finding, and the Court being fully advised in the premises;

IT IS HEREBY ORDERED THAT:

1. Third-Party Defendant Andy Varga's Motion for a Supreme Court Rule 304(s)
Finding is granted.

2. ‘ The Court hereby makes an express written finding that there is no just reason for
delaying the enforcement or appeal or both of the Court's dismissal order of February 4, 2016,

dismissing Third-Party Defendant Andy Varga with prejudice.
Dated: ; // X//C,a ENTERED:

Judge Neil H. Cohen
Il

2
ENT
‘| Judge Neijj FF Clo}eEZIO??I

FEB 162016

131284057v1 0978392
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Order ' (2/24/65) CCG NOO2
e ¥

_ ENTERED
IN THE CIRCUIT COURT OF COOK COUNTY, Hﬁgﬂ eil H. Cohen-2021

MAR 172016
' DOROTHY BROWN
v -7 CLERK E CIRCU n
'@W\%ﬂ(’(m Qm\\y m\l&wn[ Ins. @‘2 DERUTY G Eggw
T
v. | No. __ % CH 17305

\Va e 1yop, et-af

ORDER

IR Connse Ce:v\uv( e Waard on e \[\(‘6 4 Motion “tRCMAM
&/\L?Ofm \\émww\ nekes b He Court M M adosed,
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V) Tha \'\(\b%\ém “\"D%Car\gtddf’ Prescreaon FM\.\\/ and \fm?kcw Mo ons
Ap Oussraas S doroad or e reonons Askatd k. Court
WM\QN& “rho Hﬁéuef cone. Conirols Yha “duks Z,&,m:éa:hm

,23 pf\N\QJ\Cw\ ‘{:M\x\\/g N\obq\%t@(’ 6&( 2044 { m‘H\D, QWM
C&W e poshon. o Adraian) A éuv\:xzc@ Cp)uwf Koo
No TeAson. o dﬂ/Lm/ “Q)'\_Q%DfC_D, (XJ\A,[G'/ rxmou,@ $

2N Tha Shous set oo Apr) U 26il s @%C&AM

Atty. No.: 4%{?{7 ‘H\‘i& YY\&Z&M’* A \{@U@L_

\J_Z:D .
@aﬂi in’nOb //L@ﬁ ENTERED: wk/ ~oll o
Atty. for: M[T : 3 Q: A -

. Dated: ,4’)/}7/1/.. 5
Address:, _%g \}0 DQW\FO& NEUAEL

City/State/Zip: O )\/Z&, &.qbd ; ile égé 52
| Telephone: 3 Ve ”’% lof - Z{S&'V

Jjudge's No,

i DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
Copy Distribntion - White: 1. ORIGINAL - COURT FILE Canary: 2. COPY Pink: 3. COPY - ;:1; 0
: DR I
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APPEAL TO THE APPELLATE COURT —~FIRST DISTRICT
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

. AMERICAN.FAMILY. MUTUAL. IN@URANcr )
COMPANY,

/(0,, 10711

Couﬁ No. 14 CH 17305

Plaintiff/CounterDefendant
Appellee
i '
WALTER KROP mdmdually and as fathel and
" next friend of T'K., a minor, LISA KROP, and

MARY ANDRELOAS, as next best friend of
ALA., a minor,

Defendant/Counter Plaintiff
Third Party Plaintiff

V- : Appellant 12 = &
ANDY VARGAS L » ~(;;é§‘§,. ¢
Third Party Defendant/ Appelleo AT
: - e
' £ i
NOTICE OF APPEAL . 'jj;j%_ ‘w =

-.Defendants/Counter-Plaintiffs/Third Party PlamtlffsﬂAJppellmts W}&LTER IéR?OP‘,‘ )
1nd1v1dually and as father and next friend of T.K., a minor, and LISA KROfP‘ by find ﬁ%ough
their attorneys, Taylor Miller LLC, appeals to the Appellate Court of Illinois for the First
Judicial District from the order entered on February 4, 2016, dismissing its Counterclaim and
Third Party Complaint with prejudice. (Exhibit A). The February 4, 2016xorder became
final as to Plaintiff/Counter-Defendant, American Family Mutual Insurance Company, and.
Third Party Defendant, Andy Vargas, when Defendants’/Counter-Plaintiffs’/Third Party
Plaintiffs’ motion to reconsider was denied on March 17, 2016, (Exhibit B),

Defendants/Third Party Plaintiffs-Appellants request that said orders and the
- dismissal of its Counterclaim and Third Party Complaint be reversed, and that the matter be
remanded to the trial court for further appropriate proceedings thereupon. In the further

alternative, Defendants/Third Party Plaintiffs- Appellants request such other and further relief
as may be deemed appropriate,
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LQ W\j_q,r
NOTICE | |
o ‘é.?;i;fé%if;?‘f&é*}ii?‘;m‘“ﬁd” 2017 IL App (1sf) 161071
i o Bime for Sing of

D Petion for Rahcssieg of No. 1-16-1071 )
e dipraiion of the same. Third Division
May 10, 2017
IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
AMERICAN FAMILY MUTUAL - ) Appeal from the
INSURANCE COMPANY, )’ Circuit Court of
P ) Cook County.
Plaintiff-Counterdefendant-Appellee, ) ~ ‘ -
v ) No. 14 CH 17305
- )
WALTER KROP, individually and as father ) : Honorable
. and pext friend of T.K., a'minor; LISAKROP ). Neil Cohen,
-and MARY ANDRELOAS, as next best ) Judge Presiding.
friend of A.A., a minor;. ) . ‘
Defendants-Counterplaintiffs- )
Third-Party Defendants-Appellants, g
. .
(Andy Vargas, Third-Party Defendant- )
Appellee). : )
)
JUSTICE COBBS delivered the judgment of the court, with. opinion.
Presiding Justice Fitzgerald Smith and Justice Lavin concurred in the judgment
and opinion. '
OPINION
711 . Plaintiff American Family Mutual hlsﬁrance éompany (American Family) brought a

complaint for déclaratory judgment against Walter Krop and Lisa Krop (collectively, the

. Krops) seeking a declaration that the Krops were not entitled to coverage or protection under

A9
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* its -home insurance policy procured in 2012, In response, the Krops brou;ght a ‘counterclaini
against American Family and éthird-pa,rty complaint against Americaﬁ Family a'gent Andy
Vargas. Both Americaﬁ Family and Vérgas moved to dismiss the counterclaim and third-
part).' complaint pursuant to sections 2-615 and 2-619 of }che Illinois Code of Civil Procedure
(tﬁe Code). 735 ILCS 5/2-615, 2-619 (West 201'4). The trial 'court granted their motions -
pursuant to section 2-619 and made no ruling as to section 2-615. For the reasons that follow,
‘we re.Xferse and rernapd. :
2 | | L BACKGROUND
13 This appeal arises from the dismissal of defendants’ counterclaim and third-party .
| | , cbmg;laint'. Be_fqre considering the issues raised on appeal, we first set out the relevant facts
as alleged in the counterclaim and ﬂﬁrd;pa;ty- complaint.
‘ 14 In March 2Q12, Walter and Lisa Krop met with Vargas, an American Faxﬁily sales agent,
regafding their hoﬁéomer’s insurance. At that time, the Krops were insured ﬁough
Travelers Insurance Company. The Travelers policy provided coverage for ceﬁain intentional
acts, bodily injury, propérty damage, and persdﬁal injury. Under the Travelers policy, -
personal injury included libel, slander, defamation of char‘acter, and invgsion of privécy. The
Krops expressed to Vargas that they Waﬁted an insu¥ance policy with equivalent coverage to
tﬂe Travelers policy. The Krops alleged Vargas' s{ated. that American Family -could provide
equivalent coverage at a lower or comparable rate.. .
95 American Family issued its homeowner’s policy to the Krops on March 21, 2012, The
| American Family policy includes coverage for bodily injury and propgﬁy damage. The

+ policy does not provide coverage for personal injury, injury resulting from intentional acts, or

A10
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abuse. After receiving the policy in 2012, the Krops did not complain about the limits ot‘
coverage and subsequently renewed the pohcy in 2013 2014 and.again in 2015.
76 " On May 14, 2014 the Krops’ son, T.K., was sued by Mary Andreloas, as next best friend
| of A.A., a minor, in the circuit court of Cook County. The Andreloas complamt sought
damages for defamation, invasion of pnvacy, and intentional infliction’ of emotlonal distress
as. the result of alleged harassment and bullymg by minor defendants inchuding T.K. The
Krops made a claim for coverage under the American Farmly policy. Their request was
dénied on August 20, 2014,
17 " In the six-page dental lettet sent to the Krops, American Family restated the limitations of
the Krops’ poltcy, specifically, citing the policy’s definition of “bodily harm,” which did not
. 'inelude ‘emotiona] or mental distress, ‘mental angulsh ‘mental i injury, or any similar injury
unless 1t arises out of actual bodlly harm to the perso ? and the exclusion of coverage for
damages or injury resultmg from abuse or intentional conduct. American Family also stated
that ithe facts that gave rise to the complaiut occurred in.Q'.OII, thus predating ﬂte'Krops’
,pohcy |
98 On October 30; 2014, American Family filed a complaint seeking a declaratory judgment
regardmg coverage for- the Krops ‘under the homeowner’ s insurance policy. Specifically, .
Amencan Famlly sought a declaratlon that the allegations in the Andreloas complalnt fell
within the‘ exclusmns of the Krops’ insurance pohcy, thus requiring no coverage or
ptotection. | |
19 | The Krops filed a-counterclaim against American Family and a third-party complaint

against'Vargas on September 22, 2015, The Krops alleged that Vargas, as anagent of

'On appeal, American Farmly makes no argument regarding the underlying complaint whxch gave rise to
* the insurance claim. Thus, we do not address it.

-3
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American Family; negligentiy failed to procure the level of insurance coverage they

reduested. Subsequently, both American Family and Vargas filed motions to dismiss alleging

that the Krops’ claims were filed after the two-year- statute of limitations for acﬁéns agaji;st

insurers énd thus barred, On February 4, 2016, the trial court granted American F é.mily’s and

Vargas’s motions, finding that the Krops® counterclaim and third-party complaint were filed
| outside of the two:-year statute of lirnitatiqns. | | |

110 : IL. ANALYSIS

'1[ 11 | ~On appeal, the Krops argue that both fheixl counterclaim and third—barty complaint are
timely because the discovéry rule tolled the stétute of limitations. Specifically, the Krops
argue the..statuté of limitations did not start to run unﬁl they were df:niéd coverage in August

2014, In its response, ~A'merican Family asserts that the Krops® claims were untimely ‘pecause
the statute of limitations began to run once the Krops received the pelicy in 2012. American
Famiiy_ further argues that ﬂle discovery rule is inapplicébl'e to the Krops® claims because
they had a duty to read their policy. Vargas filed a separate response making similar -

: argumeﬁts. He also argues t‘ha‘g the discovery rule does 'riqt aﬁpiy to cases where the alleged
deﬁéien;:y of the policy plainly allppeaxed' on the face of the policy.

9112 ~ American Family and Vargas brought th;eir motions to dismiss ~defend'ant’é counterclaim
;md'third-party complaint pursuant to séctions 2-615 and 2-619(a)(9) of the Code. A motion
to disﬁaiss under‘section 2-619 admits the legal sufﬁcie;x'lcy of the complaint but ésserts
affirmative matters outside of the complaint barring the claim. DeLunia v, Burciaga, 223 11,

2d 49, 59 (2006). A se;:"ci'on 2-619 motion admits as true all Weil-pleaded facts, along W‘ith
reasonable inferences that can be gleaned from thosé facts, Piser v. State F;zfm Mutual

Automobile Insurance Co., 405 1l1. App. 3d 341, 344 (2010). The purpose of a section 2-619
-4-
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motion to dlsnnss is to dispose of issues of law and easily’ proved issues of fact at the outset
of 11t1gat1on Thurman v. Champaign Park District, 2011 IL App (4th) 101024, ‘ﬂ 18.
Specifically, subsectlon 2-619(a)(9) of the Code permits a court to dismiss a complaint if it
was not commenced w1th1n the time limited by law. The couﬁ should grant a section 2-619
motion if, after construing the documents in the light most favorable to the noﬁmoviﬁg Party, '
 there are no disputed issues of material fact. See Perelman v. Fisher, 298 111. App. 3d 1007,
1013 (1998). We review the dismissal of a cause of action pursuant to section 2-619.de novo.

Id.

T i3 In their counterclaim and third-party éomplaint, the Krops allege that Vargas failed tC't
procure the level of insurance they requested in violation of section 2-2201(d) of the Code.
735 'II‘JCS 5/2-2201(d) (West 2014).? Defendants resiaond that aﬁy' claims for a violation of
the Code are time barred for having not been brought within the apphcable two~year
limitations penod 3

114 " Here, the .parties do not dispute that claims against an insurance producer, must be
brougﬁt wfxthin two years of the date the cause of action accrues. Neither do they dispute that
the discovery rule may extend the limitations period based upon when an insured knew or

reasonably should have known of his injury. The parties differ, however, on when, in this

ZSection 5/2-2201(d) provides : “While limiting the scope of liability of an insurance producer, registered
firm, or limited insurance representative under standards governing the conduct of a fiduciary or a fiduciary
relationship, the provisions of this Section do not limit or release an insurance producer, registered firm, or
limited insurance representative from liability for negligence concerning the sale, placement, procurement,
renewal, binding, cancel]anon of, or failure to procure any policy of insurance.” 735 ILCS 5/2-2201(d) (West
2014),

#Section 13-214.4 of the Code provides that “[a]ll causes of action brought by any person or entity under
any statute or any legal or equitable theory against an insurance producer, registered firm, or limited insurance .
representative concerning the sale placement, procurement, renewal, cancellation of, or failure to procure any
policy of insurance shall be brought within 2 years of the date the cause of action accrues.” 735 ILCS 5/13-
214.4 (West 2014). .
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case, the insureds knew or reasonably should have known of their injury 50 as to trigger the

running of the s;tatute of limitations. “
1 15 Our'supreme court has distinguished when a cause of action accrues for tort and contract
actions. See West American Insurance Co. v. Sal E. Lobianco & Son Co., 69 1l1. 2d 126
(1977). When the cause of action alleges tortious conduct, the cause of aqtion generally
accrues ;JVhen the plaintiff suffers injury. Id. at 129-30. In breach of contract actions aﬁd torts
arising out of contractual relationships, the cause of action accrues at the time of the breach,
not when fhe party sustains damages;. Id. at 132. Such waé the case in Jndiana Insurance Co.
v. Machon & Machon, Inc., 324 1ll. App. 3d 300, 303 (2001), in which. an insurer sued its

~ agent. | |
T 1‘6 ' Historically, Hlinois' has recognized that the relationship between an insured .and his
- Broker, acting as the.insu’red’S agént, is a fiduciary one. See Garrick v. Mesirow Financial
| Holdings, Inc., 2013 Il App (1st) 122228,. 1{31; DOD Technologies v. Mesirow Insurance
Services, Inc., 381 Ill. App. 3d 1042, 1046 (2008); AYH Holdings, Inc. v. Avreco, Inc., 357
Il App. 3d 17, 32 (2005);-Perelman, 298 I11. Ai)p. 3d at 1011. Thus, for cases in which an
insured alleges tortious conduct by its agént, although the cause of action accrues at the time
df the breach, the étatutev of limitations is subject to tolling by applicétion of fht; discovery
rule.. Broadnax v. Morrow, 326 Il App. 3d 1074, 1079 (2002). Accdrdingly, comn{eﬁcement
of the statute of Ihnitations is delayed until the plaix‘ltiff knows or reasonably should know of
his injury and that it was wrongfully caused. Id.; see also Knox College v. Cgloz‘ex Corp., 88
I11. 2d 407, 415 (1981). '

§17- Defendants-assert that this court’s decision in Hoover v. Country Mutual insurance Co.,
| 2012 IL App (1st) 110939, a case involving claims brought by an insured against its agent, is
dispositive. In Hoover, the piaintiffs contécted an agent from Country Mutual Insurance for

-6-.
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.the purpose of obtaining additional homeowner’s insurance coverage sufficient to cover the
replacement costs of their home and its oon;ce'nts in the event of a loss. Id. §20. In May 2007,
Country Mutual delivered a new policy to the piaintiffs. Id 4. In Jénuary 2008, the home '
was destroyed by an explosion, which prompted the Hoovers® claim for coverage. Id.  13.
Aﬁer méking several payments on the claim, the agent for Country Mutual informed the
Hoovers that no further payments would be foﬁhconﬁng as, under the terms 'of the policy,
they were n;)t entitled to full replacement cost coverage. Id. § 16-17. |
718 In March 2010, the Hoovers sued both ﬂ.xe agent and Country Mutual, alleging breach of
contract, bad faith, and negiigence. Id 9 18. Both Com&y Mﬁtual and the. ag'ent. separately
moved to dismiss the complaint, assérting; inter alia, that the acti'()n was tilme baned. d
, '[ﬁ] 23-24, In response, the Hoovers argued that the statute of limitations was tolled until they
actuaH}'l learned of their injury, which, they maintained, was not until Country Mﬁ.tual denied
additional paymert on their claim. Id 926. The trial court dismissed all claims as time
barred. Id, §27. -
- 119 - A division -of thlS court? sitting in the First bistﬁcf, affirmed the trial court’s dismissal. Id.
. 1{ 56. In so doing, the court held that when Country Mutual'provided the plaintiff with a copy .
of ﬁe policy, they “knew or should have known” of the policies’ deficiencies. Rejecting the |
Hoovers’ argument that the discovery mle tollea the statute of limitations, the court found
that because the plaintiffs received tﬁe policy more than two years before they filed their
complaint, the statute of limitations precluded their claims. Jd. § 61.
120 Hlinois cases decided prior to Hoover have applied the discovery rule to toll the statute of
limitations in cases like the one now before us. See, e.g. Broadnax, 326 1ll. App. 3d 1074 ‘

(2002); General Casualty Co. of lllinois v. Carroll Tiling Service, Inc., 342 Tll, App. 3d 883 .
-7-
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'(2003). In Broadnax, the case ﬁpon which the Krops reiy, the plaintiff iﬁsured alleged that
. the defendant inst.lrer was negligent in failing to procure an ﬁsmance policy tha‘t.met his
coverage ‘needs with respect to a parcel c;f property the plaiﬁtiff intended to renovate.
Broadna;c, 32§ Il. App. 3d at 1076. When a ﬁre destroyeci the property prior to its
renovation, the pl‘a;'ntiff .br‘ought ‘a decl&atow judgment actioﬁ_ against the insurance
- company regarding coverage. The trial court granted summary judgment in favor of the
defendant ihsurer, citing the plaintiff’s failure to comply with the relevant provisions' of the

policy, which was affirmed on appeal. Id.

721 The plaintiff subééquently filed a separate negligence actior.1 against the insu;ance agent.
Id. at 1077. The defendants moved to dismiss, asserting the two-year statute p,f' limitations .
bar. The trial court granted the motion to ‘dismiss, and on appeal to this court, sitting in the
Fourth District, we affirmed. | |

122 In its analysis, the céuri distihguisﬁed Indiana Insurance, the case upon Which the
insurance agents relied. The coﬁrt- noted that in Indiana Insurance, the claims were brought

. by the insurer against ité 'own agent and, therefore, the cause of action as well as the
relationship between the parties differed from those in Broadnax. Id, at 1079. A‘lthougﬁ the
plaintiff in Broadnax did ﬂot ultimately prevail, the court noted that the defendant’s
relationship to the plaintiff, as insurance broker anci agent, was that of a fiduciary. Id, ‘Th_'e
cburt likened the case to legai malpractfce cases in Whi'cﬁ the discovery rule applies 'to delay
commencement of 'the? statute‘ of limitations, Aecordingly, the court held that the plaintiff
insured’s claim against the insurance agent accrued at the time of the denial of coverage as

opposed to after damages were sustained as a result of the denial of coverage. Id. at 1081,
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123 With the exception of Hoover, Eroadnax has been followed in several cases to hold that a
| cause of action brought by an insured against an insurance agent accrﬁes when coverage is
denied. See, ¢.g., State Farm Fire & Casualty Co. v. John . Rickhoff Sheet Metal CO.., 394
1L App. 3d 548 (2009); General Casualty, 342 IlL Aﬁp. 3d at 899-900; see also,
Commonwealth Insurance Cfa v. Stone Contaz‘ner'C"orp., 323 F.3d 507, 510-11 (7th Ciz.
2003) (comparing Broadnax and Indiana Insurance to ﬁle law in’ other jurisdictions and
ﬁnding nothing “outside the norm”); but see Wallace Auto Parts & Service, Inc.v. Charles L.
Crane Agency 'C.I’o., No. 14-1377-SMY-DGW, 2015 WL 8606429 (S.D. 1Il. Dec. 14, 2015)
(expressly rejecting Broadnax and following the reasoning m this court’s decision in ' |

Hoover).

T 24 ~ In this case, the trial court rejected the Fourth District’s decision in Broadnax, 326 Ili.
App. 3d 1074, as well as Sz‘az‘é Farm Fire & Casualty, 394‘1.111. Apb. 3d 548, as factually
inappésite and found the First District’s decision in Hoover, this court’s “most recent
pronouncement,” to be on point. | |

- 25 More recently, in Scottsdale Iﬁsurance Co. v. Lake&ide Community Committee, 201_’6 IL
App (1st) 141845, a different division of this court, sitting in the First District, found reas,on‘
not to follow' Hooyer. In so doing, the court reaffirmed that long line.of Illinois cases which
hold that the cause of action in i:hese‘types of cases acc?ues when the insured learns that its

. insurer is denying coverage, not when the policy was procured.
926 - InScottsdale, the Cook County public guardian sued the Lakeside community committée
| for the'mon"gfiﬂ death of young.Angel Hill, a ward of the court. L‘a.keside agreed to a consent
judgment and assigned its claims ég’ainst its insurer, Scottsdale Insurance Company, and its

insurance broker, W.A. George Insurance Agency, to the public guardian. Scottsdale denied

-9.
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" coverage and filed a declaratory judgment action, The public guardian then ﬁled a third-party
complaint against W.A. George, allegmg fraud, negligence, breach of contract and breaoh of
fiduciary duty in procunng the i msurance policy. Id. § 2. The trial court, finding that' Lakes1de

‘ .klvléw or should have known that W.A. George obtained the wrong type of insurahce policy
when the policy was procured more than two years before the, third-party complaint was
filed, dismissed the complaint as time barred. Id. Lakeside appealed.

i 27‘ ' " On appedl, Laleeside, relying on the discovery rule, confendeci the.t. the statute of
litnitations did not begin to run until such time as Scottsdale denied coverage. Id. §21.
Contrarily, W.A. George contended that, as iu Hoover, the discovery rule should not oe
applied to toil the statute of limitations beoause Lakeside was puf on notice that the policy |
was inadeciuate on the date it was first issued. Id. In its analysie, the court found Hoover
distinguishable, not.ing first jchat the circumstances in Whicu Lakeside acquired its policy

. differed ﬁ:om'the circumstances in Hoover. Id. 9 36. In Hoover, the plaintiffs “elready had a
homeowners’ policy and were negotiating djrecﬁy with a Counu'y Mutual agent to amend
Just one portion.” Id. Further although “the specific type of loss that could occur *** was
unknown, the plam’uffs in Hoover were seeking a specific prov1s1on ” Id.

728 'Conversely, Lakeside hired W.A. George to procure a policy that would cover multiple - |

: | types of claims. Id. §37. .Even_ had Lakeside representatives read the policy in adyanoe, they '
would not know in aduance fi:lat a claim involving the murder of a child in Department of
Children and Faruily Services custody was not covered until the claim was denied. Id.
Relying on that line of cases WhiCi’l hold that the discovery rule applies to toll the running of

the statute until the insured has knowledge that coverage has been denied, the court reversed

-10 -
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‘fhe trial court’s dismissal of Lakeside’s third-party complaint against W.A. George and
remanded for further proceedings. Id. § 38. ' -

5 29. Like Scottsdale, we als;o decline to follow Hoover bgt for a different reason. The weight

. of authority in Illinois remains that the cause of action for claims of negligencé between an

insured and the insured’s agent accrues é.t~ the time doverage is denied. A review of the

analysis in Perelman, 298 11, App. 3d 1007; also a First District case, is instructive. '

130 In Perelman, the plaintiff retained an insurance broker for the purpose of pfocﬁring a

| disability ipsurance policy that Wlould contain a ];;rovisién thajc“\'z'vould increase the amount of
disabilitsz payments in o.r.der to meet increases in inﬂation. Perelman, 298 Tl AI;p. 3d at
-1008. The broker offered, and the plaintiff accepted, a policy with a monthly disability
benefit of $4000. Upon issuance of the policy, an ac(:ompanyiﬁg transrnitte;l letter requested
that the plaintiff review the policy and' contact the broker if ‘the plaintiff had any. qﬁesﬁons_
fegardihg his coverage. Id.

931 The‘policy as issued did not contain a pr.ovision that would keep pace with inflation. In a
sworn statement, the agent averred that he explained to plaintiff pri‘o'r to issuance of the
policy that it did not contain a .cost of living adjustment. However, plaintiff averred that
during ﬁegotiation_ of .the policy, the agent told plaintiff that he was purchasing a

s 9

“ ‘premier’ ” policy, which was the “ ‘best’ » policy available at the time. The plaintiff
alleged that When.he received the policy, he “ ‘skimmed’  through it to confirm the monthly
disability benefit was for the amount requested. Id. at 1008-09.

132 ."Sometime later, the plaiﬁtiff suffered a disability and sought coverage, which was
provideéi but without any future increases for inflation. Id. at 1009. When the policy benefits

did not increase with inflation, the plaintiff ﬁled claims against the broker for breach of
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contract and negiigent misrepresentation. Id. Deféndant ' filed a motion to dismiss under
section 2-6 19 of the Code. In supi)ort, the defendants argued that when the plaintiff received
the policy ];e reasonably knew or should have known, for the purpose of commencing the
" limitation period under the discovery rule, that tl'1.é poiicy did not cdﬁtain a provision for an
annual inérease. of bgn;eﬁts to meet fhe inflation rate. Id. at 1009-10.

| 933 The poiicy, having been issued more than two years prior to fhe filing of the complaint,
was ﬁsﬁssed on the agent’s motion as time bme&. Id at 1010. Tkﬁs court reversed. Ci:_c'mg :
our earlier decision in Foster v. Crum & Forster Insurance C’o’s., 36 1. App. 3d 595, 598
.(1976), we first reaffirmed that in an act'ion where the insﬁréd sues his insurer “affer failing
to note a discrepancy between thg policy igsued and received versus the policy requested or
expected, the insured will be bound by the contract t;erms because he or she is under a duty to
. read t‘he policy apd inform the insurer of any discrepancy so that a prompt correction may be
made withou£ prejudicing the rights of either party.” In such cases, plaintiffs are not excused
from their burden of knowing the contents of fche policy when there are no allegations that the

language 6f the policy was ambiguous. ferelman, 298 Il Api). 3d at 1011,
. g 34 ‘ That said, the court then noted the distinction between an action brought by an insured
| against the insurer, Who issues the policy, and one brought by an insured against the agent,
~who procureé the policy. In the latter, the relationship between thé parties is one of ﬁduciary‘.
Id at1011. Relying on the reasoning and the holdinés in Black v. Illinois F'az'r Plan Ass’'n, 87
1L App. 3d 1106 (1980), and Economy Fire & Casualty Co. v. Bassett, 1?0, 0L App. 3d 765
(1988.), the court held that the; trial court erred in disnﬁsghlg the plaintiff’s case because a
genuine issue of material fact existed as to When the pla'intiff knew or should have known

that the policy was defective, Pei:elmaﬁ, 298 Iil. App. 3d at i013. Significantly, in Perelmén,
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the court no‘ge(i that the insured’s failure to read and understand the .terms of a policy
procured by his broker was not an absolute bar to the insured’s right to recover against his
broker for breach~of the broker’s fiduciary duty. Id.

"q35 As Perelman makes ciear and Broadnax affirms, it 1s the relétionship between the parties
that defines their respective duties and, thus, also defines the point in time_'when the cé.usé of
action accrues. Put another way, when an insurance agent owes a fiduciary duty to an
.i‘nsured, a cause of action for breach of that duty accrues at the time of thg breach, but"rhe
statu.te of limitations is subject to tollixig ‘b'y application of the discovery rule. General

~ Casualty, 342 1L App. 3d at 900. The discovery rule inquires of the plaiﬁtiff when he or she
knew ;)r reasonably should have known of their injury. Hermitage Corp. v. Contractor.s
Adjustmgnf Co., 166 IlL. 2d 72, 77 (1995). This court hés consistently held that in the case of
_an insured’s claim against its agent, the plaintiff knows or reasonably should know of the
injury at the moment whén coverage is denied. State Farm Fiie & Casualty, 394 TIL. App. 3d
at 566; Broadnax, 326 111, App. 3d at 1081; Indiana Insurance, 324 11l. App. 3d at 304. |
1 36. In this case, the Krops, as insureds, ﬁle;i a claim I'mder the insurance policy procured for
. ti'lem by their agentl On August 20, 2014, coverage was denied. Accordingly, consistent with
Perelman and its progeny, thc; Krops knew or reasonably shouic_l have known of their injury
on August 20; 2014. Thg Krops filed their third-party complaint against the agent, Vargas,
and American Family on September 22, 2015. Thus, their claims are not time barred,
9137 | . CONCLUSION
. | 938 For. the foregoing reasoné, we find that defendants’ counterclaitn and third-pérty
cqmplaint were not time barred, as the cause of actio.n accrued upon denial of coverage.

Accordingly, we reverse the decision of the circuit court of Cook County granting plaintiff’s
-13 -
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motion to dismiss and remand for further proceedings. Because the trial court did not rule on

plaintiff’s section 2-615 motion to dismiss, we do not address it here.

1[ 39 Revers'ed and remanded.
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IN THE APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

" AMERICAN FAMILY MUTUAL INSURANCE
COMPANY,

. Plaintiff-Counter-Defendant Appellee,
v
WALTER KROP, et al.,

. Defendants-Counter-Plaintiffs-Third-Party

No. 1-16-1071
Defendants-Appellants ‘

v,

)
)
)
)
)
)
)
)
)
)
)
)
)
ANDY VARGAS )
)
)

. Third Party Defendant-Appellant,

ORDER
This causé coming to be heard on the Petition for Rehearing of Third Party Defendant-
Appellant, and the Court being fully advised in the premises;
IT IS HEREBY ORDERED THAT:

The Petition for Rehearing is .bENIED.

US CE
ORDER E”‘JTERED eved A
© JUN 29 207 TUSTICE
|
APPELLATE COURT, FIRSTDISTRIGT W W@p
TUSTICE

Dated:
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